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No. 6717

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

John W. Felder, Maurice A. Gale,

George Schmidt and Robert Gierke,

copai'tners, doing business as Felder,

Gale and Company,

Appello/Jits,

vs.

H. W. Reeth,

Appellee.

BRIEF FOR APPELLANTS.

This is an appeal by the above named appellants

from a judgment rendered in the District Court for

the Territory of Alaska, Fourth Judicial Division, on

the 21st day of October, 1931, against the above named

appellants, who were plaintiffs in the lower Court and

in favor of the appellee, H. W. Reeth, who was de-

fendant therein, in an action brought by the said

appellants to recover the smn of $5402.65 and interest

thereon, alleged by them and admitted by appellee

to be due the appellants on account of certain checks

issued by said appellee and cashed by the appellants,

and for certain goods and merchandise sold and de-

livered to appellee by said appellants, to which action

the appellee tiled a counter-claim for the sum of



$10,000.00 for certain matters arising out of a tort,

and in which counter-claim the appellee has not

waived the tort.

STATEMENT OF CASE.

During the years 1919 and 1920, appellants were

merchants, engaged in a general merchandise business

at Bethel in the Fourth Division of Alaska, and the

appellee was engaged in mining about 150 miles above

Bethel on a tributary of the Kuskokwim River. For

the purpose of carrying on his mining operations,

appellee bought merchandise and supplies from appel-

lants at Bethel aforesaid, and paid for the same by

checks drawn on the Scandinavian American Bank,

at Seattle, for payment. All of these checks were

thereafter returned by said bank to appellants unpaid,

and marked by said bank '^No Funds."

The amount of goods sold and delivered to appellee

and checks cashed for him by the appellants as afore-

said, aggregated the sirni of $5402.65, the detail and

particulars thereof being set forth in the twenty nine

causes of action in plaintiff's complaint, and are all

duly admitted by the appellee in his pleadings.

During the year 1920, appellee caused to be shipped

from San Francisco, Cal., certain hydraulic pipe and

equipment, some of which was transported up the

Kuskokwim and Riglugalic Rivers to a point about

forty miles below the mining ground of appellee and

there unloaded and piled on the bank of the river,

where it remained until the fall of the year 1921,

apparently abandoned by appellee who was not then

engaged in mining at said place.
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In the month of Aup^iist, 1921, appollants wore in-

formed that the said pipe and equipment beh)nginj^

to said appellee was in dan^ei- of f.illint^ into the river

by reason of the river having washed ap^ainst and

undermined the river bank at that place, and that

some of the pipe was overhanirin^ said bank, and that

unless ])rompt action was taken to prevent it, the

same would fall into the river, and that no person

was in the vicinity or lookinc: after the said property.

That appellants havin<;- in mind tlieir account with

appellee, thereupon sent up some men and removed

the said pipe and equipment from said river bank to

Bethel, Alaska, and notified appellee of what they had

done, but heard nothins^ from appellee.

Appellants kept said pipe and equipment for two

years and then sold the same for $550.00 which

amoimt they credited upon the amount then due and

owing them from appellee.

In October, 1923, appellants brought suit in the

lower Coui-t to recover the amount due them from

appellee as sho^^^l by the twenty nine causes of action

in their complaint.

Appellee answered said complaint, admitting all of

the said causes of action, and set up a comiter-claim

alleging a tort by appellants in taking and remo\ing

said pipe and equipment without his consent and sell-

ing and disposing of the same. In his answere and

counter-claim, appellee alleged that he waived the

tort and elected to sue in contract for the value of

said property, which he alleged to be the smn of

$30(X).00 based upon the invoice price thereof, $1955.00

plus freight charges, $1045.00.



Demurrers having been interposed and sustained to

several answers and counter-claims, the defendant

filed his second amended answer and counter-claim

alleging the value of said property to him to be ten

thousand dollars, and a demurrer to this answer was

overruled, and the case went to trial, resulting in a

judgment in favor of appellee for the sum of $8000.00

and interest.

An appeal was taken from this judgment to the

United States Circuit Court of Appeals for the Ninth

Circuit and the judgment reversed by that Court and

the case returned to the lower Court for a new trial.

Thereupon the appellee defendant served and filed

in open Court his third amended answer and counter-

claim to which appellants were then and there given

sixty days to reply. It appeared that the defendant

had not waived his tort, and thereupon the appellant

filed their demurrer to said third amended answer

and counter-claim (instead of filing a reply) upon

the grounds that the affirmative matter therein con-

tained did not state facts sufficient to constitute a

defense to plaintiff's complaint.

Thereafter, in open Court, plaintiffs verbally moved

for leave to withdraw their demurrer and file a mo-

tion to strike said third amended answer and counter-

claim, for the reason that the same is not such an

amendment as is contemplated or allowed by law, in

that it attempts to and does change the cause of

defense heretofore filed by the defendant and relied

on by the plaintiffs in this action. Also that the third

amended answer and counter-claim attempts to and

does change the theory of said defense upon which



this action has been already tried, and upon which all

of the pai-ties have heretofore depended.

This motion was denied by the Court, and the

demuiTer ordered stricken from the files, whereupon

plaintiffs filed their reply, to wliidi ;i demurrer was

interposed and sustained. An amended reply was

thereupon filed and a jury bein^ waived, the case

proceeded to trial to the Court upon which the Court

made its findings of fact and conclusions of law, in

which he found as matters of fact:

1.

That the defendant, H. W. Reeth, became indebted

to the plaintiffs on the demands described in their

twenty-eight (28) separate causes of action in the

eomplamt and is now indebted to them upon the said

causes of action with accrued interest, in the sum of

$10,578.75.

2.

That from 1908 and up to and including 1921, the

defendant became the owner by location and pur-

chase of contiguous placer mining claims of an area

of about twelve hundred (1200) acres, located at

Golden Gate Falls on the Higiugalic River, a tribu-

tary of the Kuskokwim River, in the said division

and territory; that during said period the defendant

prosecuted mining operations upon his said mining

ground and to that end constructed a four-room house,

cache, wireless station, blacksmith and machine shop,

cleared away the brush and other obstructions on the

surface of about 26,000 square feet of the ground, dug

five ditches 100 feet to % of a mile in length, sunk



14 shafts from 9 to 43 feet in depth, dug a number

of open cuts and made the necessary preparations to

set a flume for hydraulic mining, all at the expense

and cost to him of approximately fifteen thousand

dollars ($15,000.00) ; that said mining claims could

have been profitably worked by the use of the hy-

draulic plant hereinafter described.

3.

That in 1919 the defendant purchased in San Fran-

cisco, California, a hydraulic minmg plant consisting

of:

600 ft. 12'^ pipe

400 ft. 10'' pipe

200 ft. 8" pipe

3 8'' 90 Deg. elbows

3 10" 90 deg. elbows

1 12" outlet

2 No. 1 giants

2 reflectors

1 stationary Fairbanks-Morse 3-horse power gaso-

line engine

1 twenty foot gravel elevator

5 wheelbarrows

6 tops of baskets

2 bars of% inch drill steel

1 No. 12 riveting machine with dies and punch

stakes

That the said hydraulic plant reached Bethel, Alaska,

some of it in 1919 and the balance in 1920, and from

that point the defendant started to move the same



to his rnininp^ claims at said Cloldcn Gate Falls on

said Ri^lu^alic River, l)ii1 owiiiL,^ to low water and

swift current the boat ti"ansf)ortin^ the same was

unable to get farther than a point called ''Supply

Camp" on the said river, about forty (40) miles down

the river from the said Golden Gate Falls, and at

that point the said mining- plant was taken from the

boat and put on the bank, placed under a tent and

left in charge of a native Indian. That at some time

during the open season of 1921, the plaintiifs em-

ployed one Tony Sumi to proceed with a power boat

from Bethel to the said "Supply Camp" on the Rig-

lugalic River and load the said machinery thereon

and transport it to Bethel, which the said Tony Sumi

did and delivered the same to the plaintiffs, who

afterwards sold it and kept the proceeds.

4.

That the allegations and statements made by the

defendant H. W. Reeth in paragraph 14 on page 3

of his 3rd amended answer and counterclaim, are

accurate and trutliful and are adoj)ted by reference

as part of these Findings of Fact.

5.

That the action of the i)laintiffs in taking the said

machinery and dis]x>sing of it was without the knowl-

edge or consent of defendant, was unlawful, unjusti-

fiable and oppressive and resulted in compelling the

defendant to abandon his mining enterprise at Golden

Gate Falls, That at said time and place there was
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no market value for the said mining plant and by

reason of the conditions then existing and the use that

the defendant had therefor and could have put it to,

the said mining plant was reasonably worth the sum

of eight thousand dollars ($8000.00) and the defend-

ant was damaged by the said wrongful acts of the

plaintiffs in the said sum of eight thousand dollars

($8000.00) and he is entitled to counterclaim that

amount with interest thereon at the rate of eight per-

cent (8%) per annum from September 1, 1921, aggre-

gating fourteen thousand four hundred dollars

($14,400.00), as against the debt owing by him to the

plainti:ffs.

Conclusions of Law.

That the defendant H. W. Reeth is entitled to re-

cover from and have judgment against the plaintiffs

on his counterclaim, for the difference between

$14,400.00, the value of his hydraulic plant wrong-

fully converted by plaintiffs, and his indebtedness

to plaintiffs, $10,578.75, that is, for the sum of

$3821.25, together with the costs and disbursements

of this action.

To all of which findings of fact (except paragraph

1 thereof) and conclusions of law% these plaintiffs filed

their objections and exceptions, which were by the

court overruled and exception allowed. (See page

666 Tr.)

That thereafter plaintiffs filed their motion for a

new trial of said action, alleging as reasons there-

fore:
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1.

That the defendant's aUv^i'd f^ounterelaim is not one
arisin^^ out of the contract oi- transaction set forth
in the complaint as tlie foundation of the plaintiffs'
claim.

2.

That the said plaintiffs' claim is based ui)r.n con-
tract, and the defendant's alle,2:ed counterclaim is not
arising on contract, but is purely a right of action in
tort, and is not allowable as a counterclaim undei- sec-
tion 896 of the Compiled Laws of Alaska, or of any
other law.

3.

Errors in law by adjiiitting any evidence whatever
to support the defendant's alleged counterclaim.

4.

Insufficiency of the evidence to justify the findings
which said motion for a new trial wasby the Court
overruled.

That thereafter the Court rendered its judgment in
said action in favor of the defendant, H. W. Reeth,
and against the appellants for the sum of $3821.75
and the costs and disbursements of the said action,
from which said findings of fact and conclusions of
law, oi-der denying plaintiffs' motion for a new trial
and from said judgment, this appeal is taken.
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ASSIGNMENT OF ERRORS.

1.

The Court erred in striking from the files the de-

murrer filed by the plaintiffs to the defendant's third

amended answer and counterclaim, which demurrer

had theretofore been filed in lieu of a reply to said

answer,

For the reason that such ruling of the Court
was arbitrary, and without any just reason there-

for, and resulted in gross injustice to the plain-

tiffs.

2.

The Court erred in refusing to hear and consider

the said demurrer of the plaintiffs to said third

amended answer and counterclaim of the defendant.

For the reason that said demurrer was upon the

grounds that the said answer and counterclaim

did not contain facts sufficient in law to consti-

tute a defense to any of the matters contained in

plaintiff's complaint;

That the said third amended answer and
counterclaim showed upon its face that the mat-

ters and things therein alleged sounded in tort,

which said tort had not been waived, and that

such counterclaim was not contemplated nor al-

lowed under the laws of Alaska.

3.

The Court erred in refusing the plaintiff's request

for permission to withdraw the said demurrer and

substitute a motion to strike defendant's third

amended answer and counterclaim upon the follow-

ing grounds:
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That the said answci- and countciflaini is not
such an amended i)leadin^ as is contemplated or
alh)wed ])y law, in that it attempts to and does
change the nature of defense theretofore tiled

by the defendant and relied on by the jilaintLffs

in this action.

That the said third amended answei- and
counterclaim attempts to and does change the

theory of the defense upon which this action has

already been once tried by this Court, and upon
which the case was appealed to the U. S. Circuit

Court of Ai)peals, and by such Court considered

and determined, and upon which theory all of the

parties hereto have heretofore depended.

and which said motion should have been considered

and granted by this Court.

4.

The Court erred in striking from the reply of ihp.

plaintiffs, the second affirmative reply contained

therein to defendant's 3rd amended answer and

coimterclaim,

For the reason that such second affirmative

rei)ly constituted a valid defense theiet(>. and
showed that the Court had no jurisdiction of the

subject matter of said counterclaim alleged in

defendant 's pleading.

5.

The Court erred in overruling the plaintiff's objec-

tions to the introduction of miy testimou}' by the de-

fendant in sup})ort of his third amended answer and

counterclaun (see page 21, Bill of Excei^tions), for

the following reasons

:
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That the Court has no jurisdiction of the sub-

ject matter thereof, in that the said third

amended answer and counterclaim is based upon
and sets up a tort consisting of unlawful conver-

sion by the plaintiffs of defendant 's property, and
seeks damages therefor as an offset and counter-

claim to the various causes of action contained

in plaintiff's complaint, which said tort has not

been waived, and which said off-set and counter-

claim is not based upon any contract, nor upon
any of the transactions set forth in plaintiff's

complaint, and is therefore not a proper subject

of counterclaim as contemplated by Section 896

of the Compiled Laws of Alaska.

That the said third amended answer and
counterclaim does not state facts sufficient to con-

stitute a defense to any of the causes of action

set forth in plaintiff's complaint, in that the said

pleading of the defendant sets up a tort consist-

ing of imlawful conversion of property, which

said tort has not been waived and that the mat-

ters and things set forth in said defendant 's plead-

ing do not arise out of any contract, nor out of

any of the transactions set forth in plaintiff's

complaint, and is therefore not a proper subject

of set-off or counterclaim as contemplated by Sec-

tion 896 of the Compiled Laws of Alaska.

6.

The Court erred in denying the plaintiff's motion

for judgment at the conclusion of the examination of

the defendant's witnesses (see page 66 B. of E.) for

the following reasons

:

That the testimony and proofs submitted to and
in behalf of the said defendant disclosed that the

defendant's counterclaim consisted of matters
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sounding;- in tort, wliicli said tort had nf»t been

waived, and that such matters so proved were not

sn]),je('t of counterclaim under the laws of Alaska.

That the testimony and proofs offered in behalf

of tlie defendant faih'd to show that liis allci^^'d

counterclaim arose out of any contract.

That such testimony and proofs failed to show
that the matters and things testified to arose out

of any of the matters and things or transactions

set forth in plaintiff's complaint and were there-

fore not proper subjects of counterclaim under

the Laws of Alaska.

7.

The Court ei*red in finding as matters of fact, all

and singular the statements contained in paragraph

two (2) of the findings of fact filed herein by said

Court, and in overruling the plaintiff's exceptions

thereto, foj- the following reasons, to wit:

That the said finding of fact contained in said

paragraph two (2) is predicated upon a pleading

sounding in tort, and attempts to and does lay

a foundation for damages in tort, which said tort

is set forth in defendant's third amended answer

and coimterclaim as an affirmative defense and
counterclaim to the 28 causes of action set forth

in plaintiff's com])laint, and which said toi*t did

not arise out of any of the contracts or transac-

tions set forth in i)laintiff's complaint as the

foundation of plaintiff's claim, and which said

tort was not waived, nor did the same arise out

of any contract, and is therefore not a jiroper

subject of comiterclaim mider the laws of Alaska.

That by reason of the foregoing, the mattei-s

and things set forth in said finding of fact Xo.
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two were and are irrelevant and immaterial to the

issues between the parties hereto, and should not

have been allowed to be introducd in evidence or

heard at the trial of said action, over the objection

of the plaintiffs.

8.

The Court erred in finding as matters of fact all

and singular the statements contained in paragraph

three (3) of the said findings of fact, and the whole

thereof, and in overruling the plaintiff's exceptions

thereto, for the following reasons, to wit:

That the said finding of fact attempts to and
does lay a fomidation for damages in tort, which

said tort is set forth in defendant's third

amended answer and counterclaim to the 28

causes of action set forth in plaintiff's complaint,

and which said tort did not arise out of the con-

tracts or transactions set forth in plaintiff's com-

plaint as the foundation of plaintiff's claim, and
which said tort was not waived by the defendant,

and was therefore not a proper subject of

counterclaim under the laws of Alaska.

That the matters and things set forth in para-

graph three of said findings of fact, are by reason

of the foregoing, irrelevant and immaterial to the

issues between the parties hereto, and should not

have been allowed to be mtroduced or heard as

evidence at the trial of the action, over the plain-

tiff's objections.

9.

The Court erred m finding as matters of fact, the

matters set forth in paragraph four (4) of said find-

ings of fact, to wit:
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IV.

"'I'liat the allegations and stateniciits made by

the defendant, H. W. Reeth in pai-a^raph IV on

pa^e IJ of liis l]r(\ amended ansvvei- and counter-

elaiin are aceurat(! and tiiilliCnl, and are adopted

by I'eference as })art of findings of fact."

and in overrulint^: the exception of the plaintiffs

thereto, for the following- reasons, to wit:

That the said findinu; of fact does not conform

to the provisions of Section 1041 of the Conij)iled

Laws of Alaska, in that it does not state any
fact whatsoever, but refers to and adopts as such

finding another i)aper or pleading:, oi' part

thereof, and is not what is contemplated by law,

but is contrary to the intent and spirit thereof.

That the matters and thinc^s set forth in para-

graph IV of defendant's third amended answer

and counterclaim, as adopted by said findine: of

fact No. 4, are not sustained by the evidence or

proofs at the trial.

That the matters and thin.s::s set forth in said

paragraph IV of said third amended answer and
counterclaim attem]it to and do change the nature

and theory of the defense theretofore ado]ited by

the defendant, and is a departure from the theory

of the defense upon which this action was for-

merly tried by this Court and appealed to and

considered by the Circuit Court of Appeals for

the Ninth Circuit, in that such change is from

an action ex contractu to and action ex delicto:

also that the defendant now claims that his

counterclaim arises out of the same transaction

set forth in plaintiff's complaint as the fomida-

tion of plaintiff's claim.
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10.

The Court erred in finding as a fact the portion

of paragraph five of said findings of fact, commencing

at line one thereof and including the words, "That

the action of the plaintiffs in taking said machinery

and disposing of it was without the knowledge or con-

sent of the defendant, was unlawful, unjustifiable

and oppressive, and resulted in compelling the de-

fendant to abandon his mining enterprise at Golden

Gate Falls," and in overruling the plaintiff's excep-

tions thereto, for the reason:

That such allegation is inserted as a founda-

tion for damages in tort, which tort has not been

w^aived and is not a proper subject of counter-

claim in this action.

11.

The Court erred in finding as a fact that portion

of said paragraph five of said findings commencing

on line 7 of said paragraph, and including the words,

"and by reason of the conditions then existing and

the use that the defendant had therefor and could

have put it to, the said mining plant was reasonably

worth the siun of eight thousand dollars ($8000.00)

and the defendant was damaged by the said wrongful

action of the plaintiffs in the said sum of $8000.00,"

and in overruling the plaintiff's exceptions thereto,

for the reason:

That such allegation is inserted as a foundation

for damages in tort, which tort has not been

waived, and is not a proper subject of coimter-

claim in this action; nor is the same borne out

by the evidence and proofs at the trial.
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The Court erred in fiiidini; ;»s a fact that portion

of said })arasraph five of said findings of fact com-

mencing on line 12, and inchKliiii; the words, "and he

is entithnl to coimterclaim that amount with interest

thereon at the rate of eight per cent (8%) per annum

from Septeniboi" 1, 1921, aggregating $14,400.00 as

against the debt owing by him to the phiintifPs," and

in overruling the plaintiff's exceptions to such finding,

for the reason that

The said amount sounds in damages in tort,

which toi't has not been waived, and is not a

proper subject of counterclaim in this action.

13.

The (\)urt erred in concluding as a matter of law

that the defendant, H. W. Reeth is entitled to recover

from and have judgment against the plaintiffs on his

counterclaim, for the difference between $14,400.00,

the value of his hydraulic plant wrongfully converted

by plaintiffs, and his indebtedness to plaintiffs, $10,-

578.75, that is for the sum of $3821.25, together with

the costs and disbursements of this action,'' and in

overruling ]-)laintiff's exceptions thereto, for the

reason that

Sucli conclusion is not warranted or sustained

by the evidence or proofs adduced at the trial;

That such amount is not a proper comiterclaim

against the plaintiff's complaint, nor did it arise

out of any contract, nor out of any of the mat-

ters or transactions set out in ]ilaintiff's com-

plaint as the foundation of plaintiff's claim.
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14.

The Court erred in giving and entering judgment

against the plaintiffs in this action for the following

reasons

:

That the facts alleged in plaintiffs' complaint

are admitted by the defendant.

That the counterclaim set out in defendant's

third amended answer and counterclaim did not

grow or arise out of the transactions set forth in

plaintiff's complaint as the foundation of plain-

tiff's claim.

That the said counterclaim did not arise out of

any contract.

That the counterclaim of the defendant arose

out of an alleged tort, which has not been waived,

and which said tort is not the proper subject of

a counterclaim under the laws of Alaska.

That the Court had no jurisdiction to consider

said counterclaim as a defense to plaintiff's com-

plaint.

That the judgment is for damages in tort,

which said tort has not been waived and is not

a proper subject for counterclaim, in this action.

That such judgment is not warranted or sus-

tained by the evidence and proofs given at the

trial.

POINTS.

1.

Under the laws of Alaska an independent, discon-

nected, separate tort, not forming a part of the trans-

action sued upon as the basis of plaintiff's cause of
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action, (^1- connected with the subject of the action,

cannot be made the basis of a (counterclaim.

2.

That the cause of action submitted by the defendant

as a counterclaim in this action, did not arise out of

the conti'act or transaction set forth in the plaintiff's

complaint as the foundation of }>laintiff's claim; nor

did it arise out of any contract whatsoever, but is

founded purely in toi-t, and is therefore not a j)roper

subject of counterclaim under the laws of Ahiska.

3.

Defendant's alleged counterclaim, consists of allega-

tions of tort by the plaintiffs. His pleading is framed

as an action for toi't, pure and simple. He lays the

foundation for damages in tort, from start to finish.

His allegation of work for two years previous to the

alleged tort, liis allegation of forced abandonment of

his mining venture, his allegations that plaintiffs' acts

were wrongfully and unlawfully done, that his dam-

age wiis in the sum of ten thousand dollars when the

propei*ty could be replaced for $3000.00, all sound in

tort. In fact, in his third amended complaint he has

made no attempt to waive the tort, nor to elect to do

so, but stands squarely and emphatically upon his ac-

tion in tort, wliich is in vi(^lation of the Alaska Stat-

ute unless the tort forms a pnvi of the transaction

sued upon as the basis of plaintiffs' cause of action.

4.

If the counterclaim of the defendant could in any

way be considered as arising out of contract, either
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express or implied, the measure of his recovery under

the rule of contract, should be either for money had

and received for his benefit, that being the amount

that the plaintiff benefited by the transaction, or, at

most, the cost of replacement of the property. Any

greater measure of value or damages would sound in

tort, and tort is not a proper subject of counterclaim

in an action on contract imder the law of Alaska.

5.

Unliquidated damages arising out of tort cannot be

pleaded as a counterclaim in an action brought on

contract, even where the tort is waived and an action

in assumpsit relied upon.

6.

The pleadings of the defendant, the rulings of the

Court in overruling plaintiff's demurrer thereto, the

findmgs of fact and conclusions of law adopted by

the Court and judgment rendered, all show conclu-

sively that the defendants' case was tried and con-

sidered upon the rules and principles governing ac-

tions in tort and not upon the rules and principles

governing actions in contract, and as so considered,

the defendant's case was not a proper subject of

counterclaim under the laws of Alaska.

7.

The previous trial, and all pleadings previous to

the third amended answer were all governed by a

waiver of tort, and waiving the tort, and electing to

sue in contract, as was done in the first trial of this
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cause, constituted an election of remedies which was

irrevocable and defendant should have been precluded

from changing the theory of his defense.

8.

Parties cannot by waiver or othei'wise confei- juris-

diction on a Court where it had none before over the

subject matter of an action, and if the tort complained

of was not a proper counterclaim to the action, then

the Court could not consider it nor take jurisdiction

over it, oven if the parties failed to raise the proper

objection themselves.

ARGUMENT.

Assignment of Errors Nos. 1, 2, and 3 may be con-

sidered together.

Plaintilf's attorneys were served with defendant's

third amended answer and counterclaim in open Court

by the defendant's counsel who then and there desired

to know what len^-th of time plaintiffs required to

reply.

Whereupon jilaintiffs' counsel responded that

owing to the necessity of sending the pleading to

San Francisco for verification, it would take about

sijfty days Ix^fore it would be returned. It was there-

fore agreed, and the Court allowed plaintiff sixty

days to reply.

Instead of filing a reply however, counsel for plain-

tiff filed a dcMuurrer to said tliird amended answer and

counterclaim on the following gi'omids:
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1. ^'That the said answer and counterclaim did

not contain facts sufficient in law to constitute a

defense to any of the matters contained in plain-

tiff's Complaint, and

2. ''That the sa.id pleading show^ed on its face

that the matters and things therein alleged

sounded in tort, which said tort had not been

waived, and that such counterclaim was not con-

templated under the laws of Alaska. '

'

This demurrer was regularly noted for hearing, but

before being heard, plaintiff's comisel requested leave

of Court to withdraw said demurrer and substitute a

motion to strike the said answer and counterclaim

for the reason that the same attempted to and did

change the nature of the defense theretofore filed by

the defendant and relied on by the plaintiff, also

That the said third amended answer and counter-

claim attempted to and did change the theory of the

defense upon which the action had already been once

tried by this Court and upon which the case was ap-

pealed to the United States Circuit Court of Appeals,

and by such Court considered and determined, and

upon which tlieory all of the parties hereto have here-

tofore depended.

To this, the defendant's comisel orally objected, and

in open Court urged the Court to refuse plaintiff's

motion for such substitution and also to strike plain-

tiff's demurrer from the files, because plaintiff had

been allowed sixty days to reply and should be con-

fined to a reply and no other pleading.

The Court thereupon denied plaintiff's leave to sub-

stitute such motion to strike, and further ordered
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plaintiff's dciniirrei- sti'ickcii iruiu the files, without

heariri;^ or considering^ th(! same, and error is as-

signed on account of sucji action by the Coui-t.

It will he conceded tlmt this case was once tried

by the Court and a})|)cal('(l and detennined by the

United States Circuit Court of Appeals on the theory

of counterclaim alleging tort, waiver of toi-t and elec-

tion to counterclaim in assumpsit.

Whereas tlie third amciHled answer and counter-

claim alleges the same tort, but fails to allep:e any

waiver of it, and in that respect such a counterclaim

sounding in tort without a waiver thereof is not allow-

able under the laws of Alaska, and gives the Court no

jurisdicti<^n over the subject matter of the counter-

claim.

The Alaska Statute governing counterclaims is

found in Sections 895 and 896 of the Compiled Laws

of Alaska and are as follows:

*'Sec. 895. The answer of the defendants shall

contain. First. A general or specific denial of

each material allegation of the complaint, cou-

trovei'ted by the defendant, or of any knowledcfe

or information thereof, sufficient to form a be-

lief. Second. A statement of any new matter con-

stitutina' a defense or coimterclaim in ordinary

and concise lariguage, without repetition.

Sec. 896. The counterclaim mentioned in the

last in-eceding section must be one existing: in

favor of the defendant and ajiainst a plaintiff,

between whom a several judgment might be had
in the action, and arising out of the followinjr

causes of action: First. A cause of action aris-

ing out of the contract or transaction set foi-th
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in the complaint as the foundation of plaintiff's

claim. Second. In an action arising on contract,

or any other cause of action arising also on con-

tract, and existing at the commencement of the

action. The defendant may set forth by answer

as many defenses and counterclaims as he may
have. They shall each be separately stated, and
refer to the causes of action which they are in-

tended to answer in such manner that they may
be intelligibly distinguished."

Sections 895 and 896 of the Compiled Laws of

Alaska were originally taken and adopted from the

statutes of Oregon, and are identical with Section 73

of Lord's Oregon Laws, and the construction of such

statute by the Oregon Supreme Court, at the time of

such adoption, if such can be found should be con-

trolling in Alaska.

It v/as early settled that an injury from an inde-

pendent tort could not be asserted as a set off to a

demand founded on contract.

24: R. C.L. 827, Note 13;

See also note to 89 Am. Dec. 485.

In 1897, the Supreme Court of Oregon, in the case

of Ziegler v. McCleUcDn, 16 Pac. 179, decided that a

tort cannot be pleaded as a counterclaim in an action

on contract, unless it constitutes a breach of the con-

tract. And again in 1889, in the case of Lowenburg

et al. V. Rosenthal et ah, 22 Pac. 601, the same Court,

speaking through Chief Justice Thayer, says

:

^'I am unable to understand how a counter-

claim can arise out of a transaction which con-

stitutes the foundation of a claim for damages for
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a trespjuss, under the seel ion of llie Code above

referred to. It certainly is not provided for in

the second sub-division of said section, as that

applies wholly to contracts."

and the doctrine llius announced is still in Cull force

in Oregon,

Miser v. O'Shea, 37 Or. 231, 62 Pac. 491;

Title G, cC- Ahnt. Co. v. Na.shburf/, 58 Or. 190,

113 Pac. 2;

C(isn('rv. Jfoskivs, (i4 Or. 254, 128 Pac. 841;

Chamber]airv v. Toivnseiid, 72 Or. 207, 142 Pac.

782;

McGai-fffr v. Wiley (Or.), 229 Pac. 665;

Toil'}) of Fjdfile Poi)it v. Hauscow (Or.), 252

Pac. 399;

Kraussc v. Greenfield (Or.), 123 Pac. 393, see

point 6;

Bardie v. Peterson, 282 Pac. 494;

Konds V. Aylaswortli et al. (Or.), 158 Pac. 946:

Chance v. Carter (Or.), 158 Pac. 1949:

Felder Gale v. Eeith, 34 Fed. 2nd 745.

and should ho controlling' in Alaska.

If however, defendant's counsel intended t(^ aban-

don the waiver of the tort, and rely on the tort itself

as beinii,* part of the transaction sued upon in ])lain-

tiff's conijilaint, or arising- (nit of the same, then he

brought himself within tlie objection raised by plain-

tiff's ])ro]>osed motion to strike, to wit: a complete

chancre of theory of his defense, which should not be

allowed or considered at this time.

At the last ti'ial of this case, and on appeal, the

defendant elected to waive the tort and counterclaim
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in assumpsit, and thereby made an election of

remedies, and he should be bound by his election. He
there sought damages in contract; now he tries to

seek damages in tort.

He should not be permitted to abandon his former

theory of election to sue in assumpsit, and now be

heard to say that the tort complained of was a part

of or arose out of the transactions sued upon in plain-

tiff's complaint.

''Party cannot try his case on one theory and
then, after finding himself unable to prove it shift

to another.'^

49 C.J. 119 Sec. 110, note 6;

MarcelUes v. Wright (Mont.), 212 Pac. 302

(4);

20 C. J. 38 Sec. 33.

''Where one waives a tort and sues in contract,

he makes a binding election of remedies which

cannot be reconsidered * * * and he cannot

thereafter treat the action brought as if it were

a tort action * * * notwithstanding he was
unsuccessful in the action of contract."

1 C.J. 1039 Sec. 169;

Sage v. Shepard (N. Y.), 52 N. E. 1126;

Terry v. Munger (N. Y.), 8 L. R. A. 216 and

notes;

May V. LeClaire, 78 U. S. 217 (20 L. Ed. 50) ;

Conrow V. Little (N. Y.), 5 L. R. A. 693;

NoweM V. BeJirend, 3 Alaska 495.

In Terry v. Munger, supra. Judge Peckham speak-

ing for the Court said:
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''Tiic plaintiff liaviiii; by the (tornmenceincnt of

thoii" ronncr action (election to waive the UM
and sue in assumpsit) in effect, sold this very

property, it must Inllow lliat a1 1lic time of the

conunencenient of tin's (rue, they had no cause of

action foi' convei-sion in existence against the de-

fendant. * * * With full knowledge of all the

facts, the plaintiffs deliberately elected to treat

the transaction as a sale of the property, and now
they proj)ose to recover from this defendant dam-
ages for the conversion by him of the ver\' |)i'op-

perty which they have already said they sold by
virtue of the very transaction which they now
claim amounted to a conversion. * * * It neces-

sarily follows that they have no cause of action

for an alleged conversion of the same property.

"

The case of Sheppard v. Yoatm was a case analog-

ous to the one at bar. This had once before been con-

sidered by the Supreme Court of Oregon. Judge Lord

in passing on the form of action before the Court

said:

"What is the cause of action upon which the

attachment issued in the present case? It is an
action to recover damages for the wrongful tak-

ing, carrying away and conversion of $72(X).0()

and under the old form of pleading known as

trover. It is in fact, ;in action of tort, both in

form and substance, a)i^ iras .so considered by

counsel and treated by this Court when this same
cause of action was here at a former term.

AVhether an attachment would be authorized

under the statute if the tort had been waived

and the action brought as for money had and
received, it is not necessary for us to consider.

for the character of the a<'t{on h<is alreadij been
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determined cmd is the laiv of the ease." (Shep-

pard V. Yocum (Or.), 3 Pac. 824.)

The facts are the same here. Defendant elected to

waive the tort and counterclaim in assumpsit, and

then and there exercised his election of remedies, and

must be bound by it; he has not remedy for conver-

sion ; nor any other inconsistent remedy to such waiver

of tort.

As Judge Danforth said in Conrow v. Little, 5 L.

R. A. 693:

^^ There must be a time when their election

should be considered final. We think that time

was when they commenced an action for the sum
due under the contract."

The refusal of the Court to allow plaintiffs to file

their motion to strike, and its refusal to hear and con-

sider plaintiffs' demurrer, had the effect of allowing

an amended pleading to be filed.

which changed the defense from ex contractu to

ex delicto,

allows a counterclaim in opposition to the statute,

changes the entire theory of defense,

allows a change of election of remedies which had

already been made,

and is contrary to the provision of Sec. 924 of the

Compiled Laws of Alaska, governing amendments.

Sec. 924: ''The Court ma}^ at any time before

trial, in furtherance of justice, and upon such

terms as may be proper, allow any pleading or

proceeding to be amended by adding the name of
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a party, or other all ('ligation inatorial to flic cause,

and in like manner and for like reasons, it may
at any time before the cause is submitted, allow

such pkuidini^ or proceedinjj^ to be amended, by

striking out the name of any party, or by cori'ect-

ini;- a mistake in any other respect, or when the

amendment does not suhstanfiallij chamje the

cause 'of action or drffuse, by conforminc: the

pleading or proceeding to the facts proved."

The Court denied plaintiffs leave to substitute their

motion to strike and further ordered plaintiffs' de-

murrer stricken from the files, because the plaintiffs

had been granted sixty days to reply and no other

pleading would do.

Plaintiffs contend that a denuii-rer or objection

which raises jurisdictional questions, or questions

sufficiency of facts in a pleading to constitute a cause

of action or defense may be interposed at any time,

even after issue framed or after judgment. This is

the general rule:

49 C. J. 370 Sec. 464, notes 96 to 3 and cases

cited

;

49 C. J. 820 Sec. 1216, notes 26 to 34 inc. and

cases cited;

49 r. J. 839 Sec. 1238, notes 55 to 56 and cases

cited

;

21 /. C. L. 510 Sec. 71, notes 5, 6, 7 and cases

cited

;

21 B. C. L. 614 Sec. 156, note 5 and cases cited;

see also

King V. Boifd (Or.), 4 Or. 326;

Evarts v. Stcgcr, 5 Or. 147;
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Hmvorth et al. v. Jackson (Or.), 156 Pac. 590;

Harriot v. Clise, 21 Pac. 909.

In fact our own statutes of Alaska are practically to

the same effect.

Sec. 894 Compiled Latvs of Alaska.

*'If no objection be taken, either by demurrer

or answer, the defendant shall be deemed to have

waived the same, excepting only the objection to

the jurisdiction of the Court and the objection

that the complaint does not state facts sufficient

to constitute a cause of action."

And we respectfully urge that plaintiffs should have

been allowed to substitute their motion to strike said

third amended answer and counterclaim and that said

motion should have been considered and sustained, or

if the Court had power in its discretion to refuse such

motion, then it should have heard and considered

plaintiffs' demurrer to said pleading' and such de-

murrer should have been sustained.

I

ASSIGNMENT OF ERROR NO. 4.

After the refusal of the Court to entertain or con-

sider plaintiffs' proposed motion to strike, or their

demurrer to defendant's third amended answer and

counterclaim, they filed a reply, containing among

other things a second affirmative reply setting forth

the tort complained of by defendant, and further

setting up the fact that the same was not a proper

counterclaim under the laws of Alaska, to which

second affiiTnative reply the defendant demurred, and
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said demurrer was sustained by the Court, which said

action of the Court is assigned as error.

Sec. 896 of the Compiled Laws of Alaska, Sub-

division second, provides that the defendant may set

forth by answer as many defenses and counterclaims

as he may have, and this defense went directly to the

jurisdiction of the Court over the subject matter of

the action, and constituted a valid defense to said an-

swer, and could be raised at any time and in any

manner before or even after counterclaims, trial and

judgment. We respectfully contend that the defense

should have been allowed to stand and the demurrer

thereto overruled.

ASSIGNMENT OF ERROR NO. 5.

After the close of jilaintiffs' case in chief and upon

the defendant attempting to introduce testimony

plaintiffs objected to the introduction of any testi-

mony in support of the third amended answer and

counterclaim for the following reasons:

That the Court has no jurisdiction of the sub-

ject m.atter thereof, in that the said third amended
answer and counterclaim is based upon and sets

up a tort consisting of unlawful convei*sion by

the ])laintiffs of defendant's property, and seeks

damages therefor as an offset and coimterclaim

to the various causes of action contained in plain-

tiffs' complaint, which said tort has not been

waived and which said offset and comiterclaim

is not based upon any contract, nor upon any of

the transactions set forth in plaintiffs' complaint,

and is therefore not a proper subject of counter-
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claim as contemplated by Section 896 of the Com-

piled Laws of Alaska.

That the said third amended answer and comiter-

claim does not state facts sufficient to constitute

a defense to any of the causes of action set forth

in plaintiffs' complaint, in that the said pleading

of the defendant sets up a tort consisting of un-

lawful conversion of property, which in said de-

fendant's pleading do not arise out of any con-

tract, nor out of any of the transactions set forth

in plaintiffs' complaint, and is therefore not a

proper subject of set-off or counterclaim as con-

templated by Section 896 of the Compiled Law^s

of Alaska.

which said motion the Court overruled and this action

of the Court is assigned as error.

We respectfully maintain that the defendant having

theretofore elected his remedy of waiver of tort and

counterclaiming in assumpsit, he was not entitled to

change such election, and his pleading did not state

facts sufficient to constitute a defense or counter-

claim to plaintiffs' complaint or any part thereof, and

was not entitled to submit or offer any evidence in

support thereof.

That the authorities heretofore cited amply verify

and bear out the contentions of plaintiffs in this

respect.

Counsel for defendant, in answer to argiunent on

the foregoing question, contended that by failure to

move or demur against his pleading, plainti:ffs had

waived such objections, notwithstanding the fact that

we had tried in every way at every step to object to
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the jurisdiction of the Court; to show the Court the

defects of the plcjulinp^; to show the Court the chan^^e

of theory of the defense, yet hecause the Court had

refused our proposed motion to strike, had stricken

our demurrer from the files, had overruled our objec-

tions to the introduction of testimony by defendant,

and all because of the defect in defendant's pleading^,

yet coimsel says we have waived the objection because

we did not move or demur instead of filine^ a reply

—

because we did not do the very thing the Court denied

us all along the line.

However, we believe that answer to counsel's objec-

tions may be found in a statement of the general rule.

''That a defect appearing on the face of the

pleading which affects the validity of the cause

of action cannot he waived either by failing to

demur or answer over."

21 R. C. L. 614 Sec. 156, note 3 and cases cit^d;

21 R. C. L. 521 Sec. 82, note 8 and cases cited;

49 (\ J. 839 Sec. 1238, note 57 and cases cited;

Bell V. Thomprwn, 82 Pac. 327;

Kohn V. McKimnou, 90 Fed. 623;

Ha/t'vey v. Admiral Line, 286 Pac. 66;

Sec. 894 Compiled Lairs of Alaska;

15 C. J. 844 Sec. 164 and cases cited;

15 C. J. 847 Sec. 166 and cases cited.

ASSIGNMENT OF ERROR NO. 6.

At the conclusion of defendant's case in chief the

plaintiffs moved for judgment for the plaintiffs for

the following reasons:
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That the testimony and proofs submitted by
and in behalf of the said defendant disclosed that

the defendant's counterclaim consisted of mat-

ters sounding in tort, which said tort had not

been waived, and that such matters so proved

were not subject of counterclaim under the laws

of Alaska.

That the testimony and proofs offered in be-

half of the defendant failed to show that his

alleged counterclaim arose out of any contract;

That such testimony and proofs failed to show

that the matters and things testified to arose out

of any of the matters and things or transactions

set forth in plaintiffs' complaint and were there-

fore not proper subjects of counterclaim under

the laws of Alaska.

which said motion was overruled by the Court and

exception taken and allowed. (See pages 110-111 of

Transcript of Record.)

We respectfully urge that no testimony was offered

or given by or in behalf of the defendant to sustain

any lawful counterclaim, which might be available

under the laws of Alaska. Evidence of a tort was

offered and received, which in defendant's third

amended pleading had not been waived and was there-

fore not available as a counterclaim under the laws

of Alaska, which fact was repeatedly stated and urged

to the Court at all stages of the case both before, at,

and after the trial.

We believe no citation of authorities other than

what has been submitted is necessary on this question.

Counsel in his argument contended that the matters

and things alleged in his counterclaim, including the
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tort, arose out of the transaction set forth in j)hnn-

tiffs' comphiint, and it is quite possible the Court,

from his consistent rulings against the plaintiffs, con-

ceived the same idea; but we earnestly contend that

there is nothing before the Court to warrant or sus-

tain such a contention. True, there is a statement in

plaintiffs' rei)ly that the defendant represented to him

that he was going to shij) in a hydraulic j)lant and

machinery, and that he had money in the bank, and

that in consequence thereof, plaintiffs need not fear

to extend credit to defendant, and comisel for the

defendant would twist this language into an equitable

mortgage, and that because the plaintiffs tried to save

the property, it proved that the tort grew out of the

transactions set forth in plaintiffs' complaint.

Coimsel for the plaintiff may have insei-ted many
things in the pleadings under a misapprehension of

the facts, but what is the proof on the question? In

answer to Interrogatory No. 5 (page 114 of Tran-

script), Mr. Reeth, the defendant says (see page 115

of Transcript)

:

''I never a]i]ilied for any credit at any time,

never asked him to cash my checks, as I had
money in the Scandinavian Ameiican Bank of

Seattle, Washington, to cover any checks I might

issue during the time of my operations. I never

re]ioi'te(l to Mr. J. W. Felder, if my gromid was
valuable or not, because she was at that time in

a prospective stage, etc."

And again in answer to Interrogatory No. 6 (see

page 117 of Transcript) :

**I never made any plans or anything else with

Mr. J. W. Felder, as already stated."
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The same answer is given to Interrogatory No. 7

(see page 117 of Transcript).

Again in answer to Direct Interrogatory No. 8 Mr.

Reeth states at the bottom of page 118 of the Tran-

script :

''I never had any conversation with the plain-

tiffs with reference to taking my mining plant

to my mining ground."

Also upon the same question, Mr. Felder testifies

(see Cross Interrogatory No. 5 and answer thereto on

page 174 of Transcript) :

"Is it not true Mr. Felder that when the hy-

draulic plant consigned to the defendant reached

Bethel in 1920, you consented with him that he

might remove it to his mining ground at Golden

Gate Falls on the Riglugalic River?"

Answer. "I consented to nothing, neither was

my consent asked."

So there is nothing before the Court in the way of

proof that the interference with the hydraulic plant

by plaintiffs arose out of any of the transactions

sued on in plaintiffs' complaint, not a semblance of

connection, and if there was, the defendant could not

now avail himself of it, because he elected to waive the

tort, and can not now be allowed or heard to claun

damages in tort.

The entire testimony was upon depositions for both

plaintiffs and defendants. The twenty-eight causes of

action set forth in plaintiffs' complaint were ad-

mitted by the defendant, and all of the evidence of the

defendant is contained in the deposition of the de-

fendant Reeth.



37

For the most part, the direct interrogatories and

answers thereto are predicated upon the right to re-

cover damae^es in tort, notvvitlistanding the decision

of this Court in the last appeal, that havin^^ waived

the tort, the measure of damajt^es should he laid in

contract. Attention is called to Interrogatory No. 15,

page 123 of the Transcript:

"Please state fully what youi- chances were
for successful ])la('er mining witli a hydi-aulic

plant on your ground at Golden Gate Falls * *

and what the said hydraulic plant was WORTH
TO YOU in dollars and cents, under the existing

circumstances at the time the plaintiffs carried it

away from Supply Camp?"

To which plaintiffs excepted as calling for a con-

clusion ; that it was incompetent, irrelevant and imma-

terial. Further, that the question calls for a con-

clusion as to what the property was worth to liim,

and the question is therefore incompetent, irrelevant

and immaterial. Which objection was overniled by

the Court and plaintiffs allowed an exception.

The answer of Mr. Reeth was:
u* # # j^U ^£ ^YiQ expenditures for com])leting

the exploration work etc.— * * * ^vas the value

of fifteen thousand dollars * * * The hydraulic

plant at the time of removal from Su])]ily Camp
by John W. Felder was worth TO ME fifteen

thousand dollars. * * *"

The plaintiffs moved to strike this answer of the

defendant for the reason that the same was incompe-

tent, irrelevant and immaterial, which motion was by

the Court overruled and exception allowed. (See

pages 124-125 of the Transcript.)
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And yet in response to Cross Interrogatory No. 22

found on page 131 of the Transcript we find:

Cross Interrogatory No. 22. "What was the

invoice value of the hydraulic plant and ma-
chinery shipped by the said Bethlehem Company
to Bethel, and (b) if you have such invoice or a

copy thereof, please attach the same to this de-

position?"

Answer. "I think the invoice value of the hy-

draulic plant at San Francisco, Cal. was fifteen

hundred dollars. I believe I have the invoice at

home at Akiak, if so, I will send it down to be

attached to this deposition."

And again at page 119 of the Transcript we find

the following:

Interrogatory No. 9. "In your third amended

answer and counterclaim in paragraph three you

have alleged that you paid out for freight charges

upon the hydraulic plant as follows

:

freight charges from Seattle to San
Francisco $ 130.00

Freight charges from Seattle to Bethel 390.00

freight charges from Bethel to Supply

Point
'

525.00

Total 1045.00

Will you please state whether those items are

correct

f

Answer. "Those items are correct as far as

they go."

So that the actual cost of the goods laid down at

Supply Point, according to Mr. Reeth's own state-

ment, was invoice $1500.00, freight charges $1045.00,

total $2545.00 which was at most all that he could
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have received under the measure of damages ex con-
tractu, as tliat is all that it would have cost to re-
place the property. But we earnestly contend that
under defendant's pleading no testimony should have
been received in support of any counterclaim what-
soever, and in any event plaintiffs' motion for judg-
ment should have been granted at the close of de-
fendant's testimony.

ASSIGNMENT OF ERROR NO. 7.

The Court erred in finding as a fact the allegation
contamed m paragraph two of said findings:

That from 1908 and up to and including 1921
the defendant boeamo the owner by location and
purchase of contiguous j)lace7- mining claims ofan area of about twelve hundred (1200) acres
located at Golden Gate Falls on the Rigluc^alic'
Kiver, a ti-ibutary of Kuskokwim River^ in the
said division and territory; that during said
period the defendant prosecuted mining o])era-
tions upon his said mining ground and to that
end constructed a four-room house, cache, wire-
less station, blacksmith and machine-shop, cleared
away the brush and other obstnictions on the sur-
face of about 26,000 square feet of the groimd
dug five ditches 100 feet to 34 of a mile in len-th'
sunk 14 shafts from 9 to 43 feet in depth, dug anumber of open cuts and made the necessarv
preparations to set a flume for hvdraulic minino^
all at the expense and cost to him of approxT-
mately fifteen thousand dollars ($15,000.00) • that
said mining claims could have been profitably
worked by the use of the hydraulic plant here-
inafter described.
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and in overruling the plaintiffs' exceptions thereto

for the following reasons:

That the said Finding of Fact contained in

said Paragraph Two (2) is predicated upon a

pleading sounding in tort, and attempts to and
does lay a foundation for damages in tort, which
said tort is set forth in defendant's Third

Amended Answer and Counterclaim as an affirma-

tive defense and counterclaim to the twenty eight

causes of action set forth m plaintiffs' complaint,

and which said tort did not arise out of any of

the contracts or transactions set forth in plain-

tiffs' complaint as the foimdation of plaintiffs'

claim, and which said tort was not waived, nor

did the same arise out of any contract, and is

therefore not a proper subject of counterclaim

under the laws of Alaska.

That by reason of the foregoing, the matters

and things set forth in said Finding of Fact No.

Two were and are irrelevant and immaterial to

the issues between the parties hereto, and should

not have been allowed to be introduced in evi-

dence or heard at the trial of said action, over

the objection of the plamtiffs.

It must be apparent to the Court that the defend-

ant having failed to waive the tort, his counterclaim

was not allowable under the laws of Alaska. (See

Sec. 896 of the Compiled Laws of Alaska.)

Also that if he has already elected to waive the tort

in his former pleadings, that is the law of the case,

and he cannot now claim that the tort arose out of

the same transaction, and proceed to claim damages

in tort. The expense to him in buying ground, ex-

ploring and prospecting, making preparations, etc.,
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all at a cost and expense to liiin of $15,000.00 sounds

in tort, lays foundations for dania^a\s in tort, and has

nothing to do witli the value of the hydraulic ])lant.

The trial Court lost si^ht of the testimony of Mr.

Froskland at page 184 of* tlie T7'ans('rij)t, in answer

to Interrogatory No. 20:

*'Yes, I prospected and mined off and on for

14 years in Alaska. * * * Yes, in 1919, 1920,

and 1921 I was familiar in a general way with

mining conditions in the Kuskokwim."

And his answer to Interrogatory No. 21

:

*'Mr. Reeth's claims located near the Golden
Gate Falls on the Riglugalic River during the

years 1919, 1920 and 1921, to my knowledge had
DEVELOPED NO KNOWN VALUES as a paviijg mine,

and didn't at that time warrant the placing of

equipment or machinery of any kind for develop-

ment work."

And Mr. Froskland 's answer to Cross Interrogatory

No. 5, at pages 187 and 188 of the Transcript:

Answer. *^In my opinion, the pipe and equip-

ment had very little or no value in the location

where it was."

Attention is also called to plaintiffs' Exhibit E be-

ing the original answer and counterclaim filed by the

defendant, wherein he stated that the value of the

total hydraulic plant was invoice value $1955.00.

freight charges to Bethel was $1045.00 making a

total expenditure by him on accoimt of said ma-

chinery and equipment and freight of $3000.00, and

in paragiaph three thereof he says

:
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'^That defendant elects to waive the tort in-

volved in the said unlawful taking and conversion

of said property and to rely upon an implied con-

tract upon the part of the plaintiffs, created by
the law, to pay him the said sum of $3,000.00 for

said machinery and equipment, the same being

the amount expended by him therefor by the time

it reached the "Supply Camp;" that the said

plaintiffs, by reason of the premises, impliedly

agreed, and in law did agree, to pay him the said

sum of $3,000.00 for the said machinery and
equipment."

A demurrer to which original answer was sustained.

Attention is also called to plaintiffs' Exhibit '^F"

being defendant's second amended answer and

counterclaim, wherein he alleges the value to him of

$10,000.00. And to paragraph four thereof:

That defendant elects to waive the tort in-

volved in the said unlawful taking and conver-

sion of said property and to rely upon an im-

plied contract upon the part of the plaintiffs,

created by the law, to pay him the said sum of

$10,000.00 for said machinery and equipment,

the same being the reasonable value thereof

by the time it reached the (202-112) "Supply
Camp;" that the said plaintiffs, by reason of the

premises, impliedly agreed, and in law did agree,

to pay him the said sum of $10,000.00 for the

said machinery and equipment.

These pleadings were introduced for the purpose

of showing this Court the actual value of the whole

hydraulic plant at Supply Point—$3000.00; the elec-

tion to waive the tort and to sue in assumpsit, and to

the inconsistencies of the defendant's statements. And
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we think that the Court will agree with us when we

say that Finding of Fact No. 2 is not suppoitcd by

the evidence.

ASSIGNMENT OF ERROR NO. 8.

The Court erred in finding as facts the allegations

contained in paragraph three of said findings, to wit

:

That in 1919 the defendant jmrchased in San
Fi'ancisco, C-alifornia, a hydi'aulic mining plant

consisting of: 600 ft. 12" pii)e; 400 it. 10" pipe,

200 ft. 8" pipe, 3 8" 90 deg. elbows, 3 10" 90 deg.

elbows, 1 12" outlet, 2 No. 1 gaints, 2 reflect ore,

1 stationary Fairbanks-Morse 3-Horse})ower

Gasoline Engine, 1 twenty foot gravel elevator,

5 wheel bari'ows, 6 tops of baskets, 2 bars of %-
inch drill steel, 1 No. 12 Riveting machine with

dies and punch stakes, that the said hydraulic

])lant reached Bethel, Alaska, some of it in 1919

and the balance in 1920, and from that ])OLiit the

defendant started to move the same to his min-

ing claims at said Golden Gate Falls on said

Riglugalic River, but owing to low water and
swift current the boat trans])orting the same was
unable to get farther than a point called

* 'Supply

Camp" on the said river, about forty (40) miles

down the river from the said Golden Gate Falls,

and at that point the said mining ]ilant was taken

from the boat and put on the bank, ])laced under

a tent and left in charge of a native Indian. That

at some time during the open season of 1921. the

plaintiffs employed Tony Sumi to proceed with

a i)()wer boat from Bethel to the said "Supply

Camp" on the Riglugalic River and load the

said machinery thereon and transport it to

Bethel, which the said Tony Smni did and de-
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livered the same to the plamtiffs, who after-

wards sold it and kept the proceeds.

for the following reasons:

That the said finding of fact attempts to and
does lay a foundation for damages in tort, which

said tort is set forth in defendant's third amended
answer and counterclaim to the twenty-eight

causes of action set forth in plaintiffs' complaint,

and which said tort did not arise out of the con-

tracts or transactions set forth in plaintiffs' com-

plaint as the foundation of plaintiffs' claim, and
which said tort was not waived by the defendant,

and was therefore not a proper subject of counter-

claim under the laws of Alaska.

That the matters and things set forth in para-

graph three of said findings of fact are by rea-

son of the foregoing, irrelevant and immaterial

to the issues between the parties hereto, and

should not have been allowed to be introduced

or heard as evidence at the trial of the action,

over the plaintiffs' objections.

We think the reasons stated are sufficient and re-

quire no argument to sustain them other than as here-

tofore stated.

The last sentence in said paragraph three of said

Findings of Fact, to wit: "which the said Tony Sumi

did and delivered the same (the property) to the

plaintiffs, who afterwards sold it and kept the pro-

ceeds," is misleading, as the testimony shows that the

proceeds of sale were credited to the defendant on his

account. (See page 172.)
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ASSIGNMENT OF ERROR NO. 9.

The (V)Ui't cried in fiiulinu,- as matters of fact that

the allegations coiitaiiicd i)i i)ara^'ai)h No. 4 of said

finding of I'aet, to wit

:

That the allegations and statements made by

the defendant H. W. Reeth in Paragraph IV on

page three of his Tliird Amended Answer and
Connterelaim are accurate and truthful and are

ado])ted by reference as part of these findings of

fact.

for the following reasons:

That the said finding of fact does not conform

to the provisions of Section 1041 of the Compiled

Laws of Alaska, in that it does not state any fact

whatsoever, but refers to and adopts as such find-

ings another paper or ])leading, or part thereof,

and is not what is contemplated by law, but is

contrary to the intent and spirit thereof.

That the matters and things set forth in para-

graph lY of defendant's third amended answer

and counterclaim, as adopted by said finding of

fact No. 4, are not sustained by the evidence or

proofs at the trial.

That the matters and things set forth in jiara-

gra])h IV of said third amended answer and

counterclaim attempt to and do change the nature

and theory of the defense theretofore adopted by

the d(>fondant, and is a de]iarture from the theoiy

of the defense upon which this action was formerly

tried by this Court and appealed to and con-

sidered by the Circuit Court of Appeals for the

Ninth Circuit, in that such change is from an

action ex contractu to an action ex delicto: also

that the defendant now claims that his counter-
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claim arises out of the same transaction set forth

in plaintiff's complaint as the fomidation of

plaintiffs' claim.

We must look to paragraph four of the defendant's

pleading to ascertain just what the Court found as

facts. This paragraph is as follows:

That in the year 1919, the plaintiffs were mer-

chants at Bethel, Alaska, and the defendant was
engaged in placer mining at Golden Gate Falls on

the Riglugalic River; that he applied to them for

credit in the way of provisions, mining supplies

and the taking up of checks that he might issue to

the workmen and others in connection with his

said mining operations, and represented to them

that he had valuable mining gromid at said

Golden Gate Falls, which he was working and

that he was about to send outside and have

shipped in a good and sufficient hydraulic plant

and equipment to enable him to successfully op-

erate the said ground and that he had available

funds in the Scandinavian-American Bank at

Seattle, Washington, and the plaintiffs would rmi

no risk in extending him credit as his mining

ground and hydraulic plant was and would be

ample security to them: that plaintiffs, believing

such representations to be true, advanced the de-

fendant the credit asked for which advances are

made the basis of plaintiffs' twenty-eight causes

of action in their complaint; that in the open

season of 1920, the said hydraulic plant was

shipped to the defendant from San Francisco,

California, and during the open season of 1920

arrived at Bethel, Alaska, at which time the

plaintiffs agreed with the defendant and con-

sented that he might move the said plant up the
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Kuskokwim and Ri^lii,u:ali(; Rivers to his mininp^

ground at (lolden Gate Falls, wliicli defendant
started to do, but was eonifielled to cache it on
the bank of the Ri^lui;alic River at Sujiply Camp
as aforesaid; tlia.t at some time during the sum-
mer of 1921, the plaintiffs asserting that the said

hydraulic ])lant was about to be washed into the

Riglugalic River and lost and that they had an
equitable lien thereon and considered that said

plant all the security they had for their said ad-

vances, sent a power boat from Bethel and had
the said liydraulic plant removed to the latter

point, at which time they notiiied defendant of

what they had done and informed him that if he

would pay them the amoimt he owed and also the

expense of removing the plant from Supply
Cam]:) to Bethel, he could have the said hydraulic

plant and equipment.

It is quite apparent that the Court took the view,

that the tort arose out of the transaction sued upon

as the foundation of plaintiffs' complaint, and allowed

the defendant to change front, allowed him to change

the theory of his defense, allowed him to withdraw

his election of waiver of tort, and to sue for conver-

sion.

But we earnestly contend that there is no evidence

whatsoever to sustain this finding, but on the con-

trary the same is absolutely and flatly denied both by

Mr. Reeth and Mr. Felder. See transcript of record

pages 115, 117 and 174.

We submit that there is absolutely no foundation

of fact, no excuse whatsoever for the thought that

there is any connection between the contract between
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plaintiffs and defendant as alleged in the complaint,

and the matters set up as a counterclaim.

This new theory advanced by defendant that the

tortious conversion by plaintiffs arose out of the same

transaction presents a question not heretofore con-

sidered by this Court in this action, and it would

seem that each case must be considered according to

the peculiar facts involved.

We readily concede that a tort arising out of the

same transaction set forth as the foundation of plain-

tiffs' claim may be set up as a counterclaim, but de-

fendant had that remedy before, if such w^as the case.

He abandoned it however and elected to waive the

tort and should be held to his election.

But we can discover no link, no trace of any con-

nection between plaintiffs' demand and the alleged

counterclaim. Plaintiffs' actions are for moneys,

goods and credits advanced to defendants, all of which

is admitted; nothing transpired between the parties

to bring the mining plant and machinery into the con-

tract, except in the minds of counsel—certainly the

proofs show nothing. The machinery and pipe had

not even been purchased at the time of the transac-

tions mentioned in plaintiffs' complaint.

And if plaintiffs were prompted by ideas of self

preservation when they saved the property and took

possession of it, this action on their part cannot be

twisted into anything arising out of any former trans-

action or contract between them. We submit that the

transaction in the case at bar was the sale and de-

livery of the goods.

Eshhensen v. Hover, 33 Pac. 1008.
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This question has been discussed in the case of Scott

V. Wacfjjoner.

L. R. A. 1916 C. 497.

We fuvther submit that such a finding as No. 4

above nieutioucd was not supported or sustained by

any evidence.

"CAUSES ARISING OUT OF TRANSACTION SUED ON."

Only causes arisinij^ out of the transaction sued on

as the basis of })huntift's' couiphiint may be pleaded

as a counterclaim. It is not enough that it be con-

nected with the transaction. Construction of above

language by Oregon Courts.

Lowenhurg v. Ronenthal (Nov. 11, 1889), 22

Pac. 601, 602, 603;

Wait V. Wheeler d- Wishn (Dec. 1892), 31 Pac.

661;

Miser v. O'Shea (Oct. 1900), 62 Pac. 491-2:

Krmise v. Greenfield, 123 Pac. 393 notes 4-5;

Chance V. Carter, 158 Pac. 947, 948, 949;

McCarger v. Wilejj, 229 Pac. 665-6;

Town of Eagle Point v. Hanscom, 252 Pac. 399;

Ziegler v. McLellan (Or.), 16 Pac. 179;

Title G. Ahst. Co. v. Xashhnrg (Or.), 113

Pac. 2;

Chamherlain v. Townsouf (Or.), 142 Pac. 782

note 6.

ASSIGNMENT OF ERROR NO. 10.

The Court erred in tindinc: as a fact that portion- of

paragrai)h five of said findings, commencing at line

one thereof and including the words

;
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''That the action of the plaintiffs in taking said

machinery and disposing of it without the knowl-

edge or consent of the defendant was unlawful,

unjustifiable and oppressive, and resulted in com-
pelling the defendant to abandon his mining
enterprise at Golden Gate Falls."

and in overruling the plaintiffs' exceptions thereto,

for the reason:

That such allegation is inserted as a foundation

for damages in tort, w^hich tort has not been

waived and is not a proper subject of counter-

claim in this action.

What we have already said applies equally to this

assignment. The evidence is based on the idea of tort,

was received by the Court on the idea of tort, although

the tort was theretofore waived, and should be the

law of the case.

Sheppard v. Yoctim, 3 Pac. 824;

MarceUies v. Wright, 212 Pac. 302

;

20 C.J. 38 Sec. 33;

49 C.J. 119 Sec. 110 note 6;

1 C.J. 1029 Sec. 169;

Terry v. 31 linger, 8 L. R. A. 216

;

May V. LeClaire, 78 U. S. 217 (20 L. E. D. 50)

;

Conrow v. Little, 5 L. R. A. 693

;

Nowell V. BeJirend, 3 Alaska 495.

ASSIGNMENT OF ERROR NO. 11 AND NO. 12.

The Court erred in finding as a fact that portion of

said paragraph five of said findings commencing on

line seven of said paragraph, and including the words

:
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''and by reason of the conditions then oxistinp^

and the use that the defendant had therefor and
could have ])ut it to, tlie said mining j)lant was
reasonably worth the sum of eight thousand dol-

lars ($8000.00) and tlie defendant was damap^ed

by the said wronti'f'ul action of flie plaintiffs in

the said sum o f $8000.00. '

'

and in ovei rnlini;- the plnijitiffs' exceptions thereto,

foi' the reason

:

That such allegation is inserted as a foundation

for damages in tort, which tort has not been

waived, and is not a proper subject of counter-

claim in this action ; nor is the same borne out by
the evidence and proofs at the trial.

The Court erred in finding as a fact that portion of

said paragraph five of said findings of fact commenc-

ing on line twelve, and including the words

:

*^and he is entitled to counterclaim that amount
with interest thereon at the rate of eight per cent

(8%) ])er annum from September 1, 1921. ag-

gregating $14,400,00 as against the debt owing by

him to the plaintitfs."

and in overruling the plaintiff's exce]itions to such

finding, for the reason that

The said amount sounds in damages in tort,

which tort has not been waived, and is not a

proper subject of counterclaim in this action.

The same argument a]i]dies to these as to assignment

No. 9. In fact we think no argument should be neces-

sary to su])]iort (Uir objections. It is self apparent

that the finding is based in tort, notwithstanding de-

fendant has waived it.
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ASSIGNMENT OF ERROR NO. 13.

The Court erred in concluding as matters of law

that the defendant, H. W. Reeth is entitled to recover

from and have judgment against the plaintiffs on his

comiterclaim, for the difference between $14,400.00,

the value of his hydraulic plant wrongfully converted

by plaintiffs, and his indebtedness to plaintiffs, $10,-

478.75, that is for the smn of $3821.25, together with

the costs and disbursements of this action, and in

overiniling plaintiff's exceptions thereto, for the rea-

son that:

Such conclusion is not warranted or sustained

by the evidence or proofs adduced at the trial.

That such amount is not a proper counterclaim

against the plaintiffs' complaint, nor did it arise

out of any contract, nor out of any of the matters

or transactions set out in plaintiff's complaint as

the foimdation of plaintiff* 's claim.

We submit that such a conclusion is not based on

any fact supported by the evidence, and while it is

true the matter was tried by the Court without a jury,

yet all the evidence is before this Court, and nowhere

in the evidence is there any statement that the value

of this mining plant was over $3,000.00.

And even this evidence should not have been al-

lowed in view of the defendants pleading a counter-

claun in tort. The same objection runs all the way
through the case.

ASSIGNMENT OF ERROR NO. 14.

There is no question as to the correctness of plain-

tiffs' causes of action; they are all admitted by the

defendant.
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At the last trial, the defendant had waived the tort

and elected to sue in assiuni)sit, but notwithstanding

such waiver, he was allowed to prove damages in toi-t,

and this Court in reversing the case said:

"There seems to be no doubt that a}>j)('lh'es can

assert their claim against the a])i)enant« in this

action by a counterclaim in the event and because

of the fact that they wabved the tortious conver-

sion, and counted in assionpsit as for f/oods sold

and delivered.

In this trial, he has not even waived the tort, and

his counterclaim is not available under Section 896

of the Compiled Laws of Alaska. Section 34 Fed.

2nd 746 note 1. This omission was not an inad-

vertence or unintentional, but was deliberately done

upon the idea that the tortious conversion arose out

of the transaction sued upon as the foiuidation of

plaintiffs^ complaint, and the trial Court pennitted

the tiling of the third amended answer and counter-

claim, refused to entertain a motion to strike, ordered

the plaintiffs' demurrer stricken from the files, over-

ruled their objection to the introduction of testimony

by the defendants, denied plaintiffs' motion for judg-

ment, and treated t]ie matter all through the trial as

a counterclaim in tort, allowed the defeiulant to

change his theory, over the objections of plaintiffs,

and gave the defendant judgment for the same iden-

tical amount as in the last trial.

And this without any evidence to suppoi-t it. Mr.

Reeth testified that ho had invested $15,000.00 in his

explorations, three thousand dollars of which was ex-

pended in putting a hydraulic plant forty miles be-
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low his mining property, and there allowed it to re-

main subject to exposure of the elements and loss by

flood. As to Mr. Reeth's statements, they are incon-

sistent to say the least: In answer to Cross-Interroga-

tory No. 26, at page 132 of Transcript where he was

asked: ''Please state the invoice value of the portion

of the said shipment so unloaded at Supply Point

aforesaid?" Answer: "Approximately ten thousand

dollars.
'

'

In answer to Cross-Interrogatory No. 22, on the

same page, and on the same subject he says "I think

the value of the hydraulic plant at San Francisco,

California was fifteen hundred and forty-four dollars.

I believe I have the invoice at home at Akiak."

And in his original answer and counterclaim he says

the invoice price was $1955.00 and the freight charges

$1045.00 to Supply Point.

Mr. Felder states that when this plant was removed

by him that it had no market value, because it was

knock down pipe and badly rusted. That he tried to

sell it to all parties interested, to Al Walsh for

$550.00. See page 171, Transcript. That he received

the highest price obtainable, and that it never had any

greater value. That he credited the proceeds of sale

to Mr. Reeth's account.

Attention of the Court is also directed to the testi-

mony of Mr. Froskland at pages 182, 183, 184, and

185 of the Transcript. In substance he says that he

was familiar with the conditions in that section of the

country, that he saw the pipe wathin a foot of the

edge of the river and in danger of loss, that he passed

Mr. Reeth's place at Golden Gate Falls and stopped

I
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and spoke to Mr. Reeth about the pipe and er|uipment,

and that he emphasized tlic danc^erous position of

the f)ipe, but that Mr. Reetli did not seem to share

his anxiety.

He also says that Mr. Reeth 's j)ropei1ies had de-

\ek)ped no known vahies as a paying;- mine and didn't

at that time (1919, 1920, 1921) warrant the phifinir

of equipment or machinery of any kind foi* develop-

ment work. Tliat the pipe and equipment located

where it was, had a very little or no market value at

tlmt time. That he was entirely unable to place any

valuation on it.

This testimony shows that Mr. Reeth was not con-

cerned about his pipe, that it was not of such vital

importance to him then as it is now. At the beirinnimr

of this case, he was willing: to counterclaim for $3,-

000.00, but thought he misrht ,G:et more if he tried.

Generally the value of the property taken or de-

stroyed is to be determined as to the time and place

of its taking or destruction. In case there is no

market value, the value is properly fixed by the value

at the nearest market, deducting the cost of transpor-

tation and this is true though the owner did not intend

to sell the property.

8R. C.L. 489;

22 C. J. 189.

This Coui't in its decision on the last appeal said

that the most serious question was the question of

damages, foi- breach of the implied contract sued

upon, and that so far as the record appeared the

in'opei*ty could have been replaced at the point where
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it was converted for $3000.00. Continuing, the Court

says at page 747:

"The primary question presented by the rec-

ord is the sufficiency of the counterclaim to state

a cause of action agamst the appellant. The de-

murrer raising this point was overruled. It

should have been sustained for lack of an allega-

tion as to the value of the property impliedly

sold by the appellee to the appellant."

So in this later proceeding of the case, the demurrer

should have been heard, considered and sustained be-

cause the pleading contains the same defect, and can-

not in our opinion sustain a judgment.

We still maintain that the proof shows that the

market value was $550.00, w^hich amount was received

and applied to the credit of the defendant on his ac-

count, and that this amount is all that defendant is

entitled to receive and that judgment should have

been rendered in favor of the plaintiffs.

All of which is respectfully submitted.

Dated, Fairbanks, Alaska,

April 16, 1932.

Geo. W. Albrecht,

Chas. E. Taylor,

Albrecht and Taylor,

LiLLicK, Olson & Graham,

Attorneys for Appellmnts.


